United States Court of Appeals 
for the Second Circuit 



TRANSCRIPT 



■ ■ ■ ■ f 




■ 


i'fruil— In' 


I 

1 


'Mf 


:t **; k 


HERBERT GARVEY, 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE 

SECOND CIRCUIT 


/? 

fr 


Appellant 


) CIVIL APPEAL NO. 74-1848 


CASPAR WEINBERGER, 
Appellee 


On Appeal From The United States District Court 
For The District Of Vermont 


TRANSCRIPT, ORDER AND 
MEMORANDUM OF MAY 31, 1974 
APPEALED TO THIS COURT 


|f !( NOV 1 31974 )*i 


Second cihc 


Patrick R. Berg 
Vermont Legal Aid, Inc. 

51 1/2 Merchants Row 
Rutland, Vermont 05702 
Attorney for Appellant 


4 




















Civil Action *74-71 


Before The Hoaoriblt Jum 8. Min, Chief, U.S. Diet* 
Judge, For The District of Teoest, on Plaintiff's 
Motion to Convene Thr ee Judge Court aad For Preliminary 
Injunctive Relief* 


The Honorable DAVID RXED 
Assistant United States Attorney 


Attorney for the Plaintiff 












THE COURTi Is 


? < ' s 


4 * * 

®* **>;■'■ *t 

* *fr * 


is tbs 


nsxt case, Mr. Clark! 



THE CL E M i Yes, Tour Honor. 

THE COURT: Ms will hsar you, Mr. Barg. 


MR. HEM: Too, Your Honor, this wnUg we 
are hare for my notion to establish this action as a class 
action, to establish or to ask for a three-judge court and to 
ask for preliminary injunctive relief la this particular Mat¬ 
ter and if you have received. Attorney general, this is At- 


10 j> tor nay General's Opinion, in the papers here, I find that wg 

11 i client, or at least ny client's son has received a notice 


11 client, or at least ny client's son has received a notice 

12 ) 1 which says that social security benefits are yoinf to he paid 


in |directly to hi* and that notice is dated Nay 22nd and I did 

14 not receive - my client has not received a copy of that as 

11 

15 ■[; far as 1 know, to this date, nor, have X. 


is 


THE COURT: You 


the bef 


to Dismiss? 


MR. BERG: It's 


>tlon for clas 


action, it's in opposition to ay notion for class notion 
status hut I assune he would use that for a basis for saying 
that my class is noot. In fact, that the notice, this notice 
is sent out is the basis for the notion to dismiss and the 


23 opposition to my class action status, assuming that as long 
>4 as ny client is going to receive his benefits directly and 
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1 !| that is the rslisf that Z aslsed for in the Complaint far him 

2 11 directly, that the Secretary is granting the relief through 

3 'j 1 administration action, does satisfy my particular complaint. 

4 I think that the only fair in considering the fact that the 

i notice was sent to my client's son and not to him, which has 
« j! been indicative of this social security administration's 
7 | attitude toward my client during this whole affair has been 
g i a rather dealing with everyone else except for him and I 

I 

<, J think that it is only fair to at least wait and see exactly 

II 

10 |i. whether or not my client is in fact going to receive this 

11 j notice and is in fact, going to reoaive these checks in his 

I 

]2 ! name from now on. 


Assuming that, assuming that he is, then 

t the original be taking 
away of his status as recipient fbr his own social security 
payments without notice 


we have the question of whether or 


without hearing or opportunity to 
! contest that activity. Whether or not the fact that his 
!i social security now through its own administrative procedw 
||or its own restoring his account to him, make this case not 

i ‘ 

• ] 

|||I do not think so. I think that we would have to submit 

ii 

i, further 


tion, further m emorandum on this point. Zt seems 
to me the issue is whether or not someone who nnsmlls a wrong 
that is somebody who deprives someone of a benefit without 
due process, can remedy that wrong altogether by at least 
















«ms|* 9 to hi* what ha took away than say at that particular 

j' 

j point in time that thare is no longer a caaa which has any 

i 

justiciability to this particular argument has baan incorpor- 
ji «ted in a number of situations bafora this tins, in 00LDBK1G 

I 

against kelley, it was encountered and in a number of other 
cases, it has baan encountered and just exactly whether or not 
I this constitutes mootness I think that the proper way to head! 

< this at least at this particular tisM, is for ns to submit a 
i| Memorandum as to why I feel that it does not constitute moot— 


ness. 


Okay, assuming that mg client does not re¬ 
ceive his check and in other words, that it is ha does not 


j receive it directly in hisnane and if^we still are to proceed 
! on that basis at this particular tine# Z think that in terms 
of the relief that is that I an asking for if I an asking for, 
j as a preliminary injunctive relief that ay client's acoouat 
I be restored to him directly# the Social Security JUhiBistra- 

M 

tion has sort of proceeded on its own in this particular 

| • 

matter and in the sense that my client has not requested 

ii 

jj through any administrative channel, that his account be re- 

I" 

■ toreci except by letter, but he has not entered into proced¬ 

i' 

urea and administrative channels to do this and in that sense 
it seems to me that an order from this Court st least if it 
'i confirms what the administration proposes to do that is fine# 
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The fact that his son has gotten a a heck as my elite's 


sentative payee as I have argued before, still deprives hie 


of the right to access to his 


which the Social Security Administraties awarded the 


of aoney that he receives or the 


gin with and it seems certain that the relief by this Court 


would be necessary to restore his sta 


of this action I think that we certainly have if we asi 


that the defendant has still maintains that the deprivation oi 


our success of prevailing on the merits is still very good 


that is that the account was taken f; 


him wrongfully withou 

jl due process and that there are a raft of eases which applied 

ji 

It' in economic benefits such as Social Security cannot be tahem 

jl* 

away from the recipient without seme form of due process. 

I|i 

And I think all likelihood of success is great and therefore. 


















tli« preliminary relief should ho 


statute that is the repr< 


not provide for a right to due p: 


and a hearing and not! 


should provide that those rights# the statutes not 


those rights are not read into that particular section 


we are indeed challenging a Federal statute and the map seal: 


of a three-judge court will he p r oper relief in this ease 


I think the el 


allegations r make it the class notion allegations that the 


not been established but X think X# that X did 


is ticular issue in order to date mi 


since that information would he properly w&thin his 


and I do think 


records are all kept in the national offloe in Baltimore 


I would expect the identity of those persons who are in 


Mr. Harvey's similar situation oould be identified and shat 


those persons that the# X would assume that the 






persons involvi 


it would not be feasible to join them In tills particular 
action, although I could not substantiate that particular dal 
until we do have information requested by the interrogatories 
to establish who these persons are. Once these people, once 
the defendant provides that information, it sees* to me that 
the class is certainly identifiable that the notice problasM 
would not be, would probably not be insurmountable sinoe we 
would know by the defendant's own adhtlssion, exactly who 
these persons are, who have been deprived of their own account 
and have had representative payees substituted for their 


I think the 


fairly and adequately 
|represent the interests of those persons who have had their 
ji 1 accounts taken away from then without due process in that we 
|can give proper notice and this litigation could be, is not 
p so much of a nature that, that it involves in every case, 

■I 

personal reasons or every person's oase or every feats situa¬ 
tion would be such that it would necessarily not mitigate the 

. j 

Kneed for due process. It seems to me each of these persons 
regardless of their acts situations is 


should be entitled to 


idue process and therefore I think 


we can fairly and adequately 
represent the interests of these people and that - 

THE COURT: Well, in your present posture. 



















requested it would appear upon the face at least, that you've 


got the money that the check is 90lag to be payable to Herbert 
P. GARVEY, and his payments will be paid directly, now how 


could you represent the rest of them on that circuswtance? 


| the, if it is true that sy client is supposed to receive his 
!'money directly, it seaas to ae there probably is still a class 

j ‘ 

of persons my client is in, and represents - (SIMULTANEOUS 


VOICES) 


THE COURT: Have you, - have you read the 


i|. (Interrupted by Mr. Berg) 


MR. BERG: He still represents a class of 


persons who has had this wrong done to hie and the question is 

l| 

whether, I mean, it sort of all goes bask to this cuestion of 


whether or not my client is, my client's claim is moot. If my 


!li client's claim is 


that he can, but 


claim is not it seems to ae he can represent those other poop 


in the sense that the same wrong has 
wrong of, the wrong being the lack o 


away their status as payee and that is how he would represent 


these, each of these persons. The fact, - the fact of each 
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facts that would exist even if my client were still being 


MR. RBBDt Tour Honor, I will have to object 


to the, a misrepresentation of the facts which was in plain- 

it it was 

|ji tiff's original complaint and/wee in his argument and/just 
stated again, he's met, that there's been no showing that 
the fact of the matter that Mr. HARVEY has ever been deprived 


of the payment of his social security benefits 


1 last hearing that all that, he had received the proceeds of 


MR. HEMt Yes, I am not arguing, don't mis 


udnerstand me, I'm not arguing that he has not received the 


proceeds and saying he has not r< 


sense that he is entitled to receives cheek from .the 


nent, it doesn't say in the statute that he is entitled to the 
proceeds, he is entitled to that particular check and he has, 

I 

he is entitled to do with that check what he wants to do but 


that is what this case is about. The fact, I mean, if I, I 


the counsel is right, that my first allegation that he had 



gone back from that particular statement. I am not, I, I 


maintaining here, that my client's situation is not made any 













1 !' different by the fact that the Department is now going to 

III 

2 give him the check in his own name because the wrong, I'm 

iji 

{ talking about the wrongthat was originally done to him, is 
4 being deprived of his status without due process. 

.i THE COURT* Mr. Reed, I suppose the date of 


•> I this benefit information dated, regarding Claim 132-22-0840 i 

I 

7 you attached, which apparently originated from the Bureau of 

II 

a Retirement Survivors Insurance Social Security, Northeastern 

n 

<j Program Center, Pluahing, I take it that that won't take ef- 

i ! 1 

10 |. feet until either the payment of the June benefits that are 


due the first of June? 


MR. REED: Yes, Your Honor, as I understand 

it from speaking with the Soecial Security General Counsel's 

’ 

iii office they are trying to make it effective as of June. 

|; However, I would at this time orally support my motion under 

I • 

12(b)6 and under, and also under 12(b) unless the Court has 

i 1 

i I 

the intention of undertaking jurisdiction for purposes of 

the social security administration for doing what 
has been requested and what they had responded to on the basis 
that again we wBll, number one, although this argument may 

y or stay not be a due process 

issue, but a law suit needs a plaintiff and we would move that 
there isn't a plaintiff here because he doesn't have a claim 
upon which relief can be granted, but the simple fact that he 
has been granted. 

HERMAN J VESPER 
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mandamus in 


seem rather simple-minded, it 











Now, I would 1^9 lying in reality If I indi¬ 


cated that it wouldn't be the Court's concern, and ny concern 


as well as the concern of the plaintiff, if Mr. HARVEY weren't 


to direetly receive his check, however, I would submit now 


what's marked as Government's Exhibit "A", which is the 
have 

original I/recelved and presupposing irregularity in the busi 


h submit that relief granted, the relief in question has been 


y ij granted, merely by reinstating Mr. HARVEY, although that pay 

i ! 1 

10 seem hypertechnical that was the request and that was the 


13 !| didn't notify Mr. Harvey? 


MR. REEDt Nell, Your Honor, at this, no, I 


don't know as a fact, but I would suppose it is an assusption 


16 !' 1 got in touch with Mr. GOLDBERG in the Social Security Attain: 


17 i; tration and I think he yanked that out of the normal process 


ih Ij of the mail and ray office received it by Air Mail because I 

j! : 

l!) indicated that we would have a hearing today and I wanted to 


substantiate what he told me over the MLephone, again, an i 


in response, not as anything as far as plaintiff's argusMnt 
goes, but which is something I just feel I should advise the 
Court of or indicate is that the Social Security Adbainistratl 


is looking into this matter and I would cite the case of 


WRIGHT versus RICHARDSON where the Supreme Court decided that 
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view these procedures if there ere raised issues of irregular¬ 
ity. However, I would, the Government*s position would be the 1 


the, to further request the Court to dismiss this action as it 
now stands and if and when,this would be presupposing that Mr. 
HARVEY would get his check, which I think is a fair presupposi- 

i 

tion as a legal matter the way the case stands now we would 
submit that there is no proper party plaintiff in this matter. 
If the Court is interested, I will respond directly to the 


motion concerning the three- judge court and a class action 


it on the nature, on, on. 


that obviously has something to do with the likel 


however 

of success in the other issue which the Court should consider 

Mi 

in considering whether to grant the motion for a three Judge 
court or to whether to grant the motion for a class action. 


THE COURT: 


costs of notifying all the people in the class? 


MR. BERG: Well that. Your Honor 


lem in terms of, at the moment, until we discover exactly the 


number of those persons. I could make a representation as to 
that particular item. I would say that if, if there, the 


number of those persons is not, is not an extremely large 


number, that is in terms of mailing costs, if that were not 
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THE COURT* Wall, the Court will rule that 


the Defendant's Motion for oonveninq a three—judge court la 

j: 

denied for want of substantial Federal question. The Court 
rules that the plaintiff has failed to sustain his burden to 

i ! 

have the case certified as a class action so the request for 
that class action is denied. The case will be continued to 


determine whether or not Mr. Herbert GAKVY, the plaintiff has 

received the notice, which apparently originated from the 

til 

9 j| Department of Health, Education and Welfare, Northeastern 

10 Program Center, Flushing, Hew York, dated May 22, 1974, re* 

11 ,1 Claim #132-22-0840 which makes it appear to the Court that the 

12 j; social benefits for Herbert P. GARVEY, shall be paid to Herbert 

„ II 

J3 I' P. GARVEY, directly as re, and this is entirely consistent 

hi 

14 i;with the relief sought by the plaintiff in his complaint. 

11 

15 Th e Court will continue this case for thirty days to determine 

: ii 

1K whether or not the Herbert P. Garvey has received the notice 


of May 22, 1974 and whether that 


have been, redirected to him 'as indicated in the notice. 

MR. REED* Your*Eeaor, may I just aJ^a qu 


tion so as not to further tax the Court's time, would a letter 
from counsel either myself or Mr. BERG, satisfy the Court for 
the receipt of this check? 


m THE COURT: That will be adequate. At the 

a end of the thirty days the Court will dismiss the action and 











it may well be that we could dismiss it at this point subjeat 
to renewal within sixty days if in ease the relief isn't pro¬ 


vided. 


MR. REED: Your Honor, we would ask that that 


be the first course of action, for the possibility that I, if 
the Court is in agreement with the Government's position, this 
wouldn't be a situation where someon* could step in the shoes 


of a non-existent plaintiff. We would ask that the Court 
would dismiss with it with the full understanding that, you 
|i know, it could be re-opened, concerning the one issue as I 
believe the Court is limited to which would be the actual 


lr receipt of the check. 

• THE COURT: Yea, we'll enter an order of 

, dismissal dated today with leave for the Plaintiff to request 

1 

; i 

the Court to reopen the case in the event the relief obtained 

>{• 

through administrative action would, by request to the Depart- 

h 

j! isent of Health, Education and Welfare as appears in Goveru- 

!' 

merit's Exhibit "A". If that does not, if that relief is not 
forthcoming, we'll entertain a motion on the part of the 
plaintiff, to reopen the case. 

MR. BERG: Your Honor, would you accept the 
Memorandum on the mootness in this case - 


THE COURT: pardon? 

MR. BERG: Would you accept a Memorandum oa 


mootness on the whole, I 


, it 
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to me this is the 














basis of the Court's ruling and it 


you allow me time to submit such a 


dismissal until you have considered my Memorandum? 


MR. BERG: That's true, but assuming he has 


7 gotten that money, well, okay, I assume the better thing to 

r< 

8 do then, if you are going to dismiss it# if I have the right 


10 a Memorandum at the time that he has gotten his money, so 
n then we are at least sure of the facts at that time, can I 


12 then submit a memorandum for purposes of reopening the case? 


THE COURTi Tou can submit a Memorandum in 


support of your request to reopen but I would like to have 


the facts stated as to whether or not you will - (INTERRUPTED) 


MR. BERG: Yes I understand that. Your Honor 


THE COURT: And you can do that any tii 


within, within 


MR. BERG: Within sixty days 


THE COURT: Sixty days 


(Hearing ended) 
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The C urt span oral «d iv&ttai •rpmmm t of eoonael tmr the 
pasties pwiiH i this 4 my. It Is OMB 

1. PUUtlff'i Mtlooi to hoot the cooes witlftii os s Class 
Action Is denied, 

2. Plaintiff's notion to cancans o Three Jndgo Const Is 
dmlod, 

3. this notion Is hereby Aland soot wi th o ut costs oni n i th ont 
prejudice to the right, upon good coo so shown wloh l o M dope, to 
roopsn the notion If tbs social so n or ity benefits loaned hy the 

t 

Bofondant son not paid directly to the Plaintiff As IndtonOod In 
Oovoshnont's Inhibit A. 

XI IS venau OIDJOBD that the Clash of the Const sosoo osplo 
of this Ordos, by United States sail, opon the otto s ns ys of record 
for the parties appearing in this a ones. 

Dated s my 31, 197A 

lot land, Vemont 


Indorsed t Piled my 31, 1974 
Kim L. 6TLVKSTU 
Deputy Clerk 















UNITED STATES DISTRICT COURT 
FOR THE 

DISTRICT OF VERMONT 


Herbert P. Garvey 
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Casper Weinberger, 
Secretary of Department 
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MEMORANDUM 


This action for mandamus, against the defendant. Secretary 
of Department of Health, Education and Welfare, was designated 
a class action by the complainant, Herbert Garvey. The 
complaint further requested a three-Judge court be convened. 




pursuant to 28 U.S.C. § 2282, to grant injunctive relief to 
restrain the defendant from issuing social security benefits 
to his son as his representative payee. The complaint was 
filed March 8, 197^, with the court's permission to proceed 
in forma pauperis^ and requested a temporary restraining order 
to enjoin the defendant from making further payments of his 

social security benefits to his son, Robert Garvey, until the 

/ 

Secretary had held a hearing on adequate notice to determine 
whether the defendant was competent to receive his social 
security benefit checks. The substance of the original complaint 
is that the defendant had terminated the plaintiff's benefits 
under the Social Security Act without prior hearing. The 
plaintiff seeks monetary damages in the amount of $ 552 . 00 . 

Hearing was held on the motion for temporary restraining 
order on March 12, 197^. At the time of hearing it appeared 
without contradiction that the defendant had received all of 
the proceeds of the checks issued by the defendant. The 
plaintiff's request for a temporary restraining order was denied 








on the defendant's assurance that benefits would not be 
terminated and the plaintiff would continue to receive pro¬ 
ceeds from all checks issued by the defendant in payment of 
his benefits. Hearing on the plaintiff's request for a 
preliminary injunction was continued to enable plaintiff to 
apply for a hearing to exhaust his available administrative 
remedies regarding his competency to receive the checks issued 
by the defendant. The request for a temporary restraining 
order was denied without prejudice to a renewed request by 
the plaintiff in the event his benefits were terminated. 

On April 1, 1974 the plaintiff filed an amended complaint 
seeking declaratory relief by way of an adjudication that 
42 U.S.C. §§ 405(J), 427 and 1302 are unconstitutional "insofar 
as said sections authorize the suspension and/or transfer of 
payments to a representative payee without a prior fair 
hearing." The requests for certification as class action and 
to convene a three-Judge court were renewed. 












The amended complaint asserts the claim that effective 
December 1, 1973* the Secretary, acting under 42 U.S.C. 

§ 405 (J), had certified that payments of the plaintiff's 
benefits be made to the plaintiff's son, Robert Garvey. The 
complaint avers that Robert Garvey, as substitute payee, 
endorsed the checks to the plaintiff for the months of Dscember 
1973* January, February and March, 1974, ’'However, he complains 
that - "since the checks do not come in the Plaintiff's name. 
Plaintiff is not assured he will receive his Social Security 
monies." 

Hearing on the defendant'6 motion to dismiss the action, 
th- defendant's opposition to the plaintiff's request for 
certification as a class action and to convene a three-judge 
court was held on May 31, 1974. In support of the motion to 





MS 


dismiss, the defendant presented a copy of a notice from the 
defendant to the effect that the Secretary had reviewed all 
Information available to the Department and determined on 
May 22, 1974 the social security benefits for Herbert P. Garvey 
"should be paid to Herbert P. Garvey directly" and without 
intervention of a representative. It further appeared that 
the plaintiff was reinstated as a direct payee effective with 
the plaintiff's social security check for June 1974. 

Upon this showing the defendant's request to convene a 
three-judge court was denied for the reason that no substantial 
question was presented to Justify action under 28 U.S.C. 

§ 2282. California Water Service Co. v. City of Redding '. 

304 U.S. 252, 254-255 (1938). 


% 













The plaintiff ha.s failed to sustain the burden of 
establishing the prerequisites for class action certification ' 

within the requirements of Federal Rules of Civil Procedure 

I 

23 (a). Moreover, the Court has no reason to believe the »* 

Secretary will treat other proposed members of the class 
contrary to the administrative action taken in the plaintiff's 
case according to his notice to the plaintiff of May 8 last. 

Since it appears that the plaintiff is no longer aggrieved 
by the action on the part of the defendant upon which his 
complaint is founded, the complaint is dismissed without 
prejudice to his right to request to reinstate the case within 
sixty days if the social security benefits to which he is 
entitled are not paid to him directly as indicated by the 

I 

notice contained in Government's Exhibit A. See Hall v. Beals . 

396 U.S. ^5 (1969). The Court so ordered at the time of hearing 

on May 31, 197^. * y 

* ' 

■ 1 

1 • I 

Dated at Brattleboro, in the District of Vermont, this 


iMm < .. 




r 











day of June, 197^. 



«~u 




Jaune8 S. Holden 
Chief Jud&e 




























